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Rural Economy and Connectivity Committee 

25th Meeting, 2019 (Session 5), Wednesday, 18 September 2019 

European Union (Withdrawal) Act 2018 

Introduction 

1. This paper supports the Committee’s consideration of the consent 
notification sent by the Scottish Government relating to the following UK 
statutory instrument (SI)—

• The Animal Health and Genetically Modified Organisms (Amendment)
(EU Exit) Regulations 2019.

2. These regulations have been laid in relation to the European Union 
(Withdrawal) Act 2018.  To assist the consideration of such instruments, a 
protocol has been put in place between the Scottish Government and Scottish 
Parliament. Further detail on this protocol is available in a letter from the 
Cabinet Secretary for Government Business and Constitutional Relations.

3. Under the protocol referred to above, the normal procedure is that 
Committee has the following two options following its consideration of the 
consent notification—

a) Write to the Scottish Government to confirm it is content for consent for 
a UK SI to be given; or

b) Consider the matter further, take evidence if appropriate and make a 
report to parliament.

4. If it chooses to report, it may make one of the following three 
recommendations—

a) it is content for consent to be given for a UK SI to be made in the UK 
Parliament only.

b) it is not content with the Scottish Government granting its consent and 
that the proposals should be made by an SSI; or

c) it is not content with the Scottish Government granting its consent and 
that the proposals should be included as a UK SI in both parliaments 
made under the joint procedure.

5. The Committee’s role in the protocol is to decide whether it agrees to the 
Scottish Government offering its consent to the UK Government to make 
regulations on its behalf. However, there are broader policy issues which may 
arise in future, not as a direct consequence of the notification, but due to Brexit 
itself. The Committee may wish to note these issues in its response to the 
Scottish Government and request that it be kept up to date on any
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developments on these matters. These broader policy issues have been 
identified in relation to this instrument. 

6. However, in this case, the notification does not comply with 
the protocol for the following reasons.

Protocol 

7. The notification from the Scottish Government, dated 29 August 2019 
(attached in Annex B) and sent to the Committee on 3 September, states that 
the instrument would be subject to the negative procedure and was due to be 
laid for sifting at Westminster on 3 September.  However, the situation has now 
changed since the notification was sent, because the instrument was in fact laid 
at Westminster on 5 September under the “made affirmative” procedure 
(Regulations 2019 No. 1229).  The instrument states that it was made for 
reasons of urgency without a draft being laid first.

8. The consequence of the instrument having been made under the “made 
affirmative” procedure is that the instrument has already been signed and is on 
the statute book, but will only remain in effect if it is approved by a vote in both 
Houses of Parliament within 28 days.  At the time that the instrument was made, 
the 28 day approval period was due to end on 2 October.  However, due to the 
UK Parliament having been prorogued, this deadline has now been extended, 
because the 28 days do not run during a period of 
prorogation/dissolution.  Assuming the UK Parliament is prorogued as 
anticipated for approximately the next 5 weeks, the 28 day period will not expire 
until after 31 October.  The instrument will come into force on 31 October 
(assuming 31 October is exit day), and it will remain in force after that assuming 
it is ultimately approved by the UK Parliament.

9. Given that the instrument has already been made, this notification does 
not comply with the protocol between the Scottish Government and Scottish 
Parliament on the handling of SI notifications. The protocol requires that the 
Scottish Parliament should normally be given 28 days to consider a notification, 
excluding time during which it is in recess.  The Scottish Parliament had only 2 
days to consider this proposal before the SI was made.

10. Separately, there was an inconsistency between the covering letter (see 
Annex A) and the notification as regard timing in any event.  The covering 
letter stated that the Scottish Parliament would have 28 days for 
consideration if needed to consider the proposal to consent, but the 
notification itself said that the Parliament would not have 28 days to 
consider, because the SI “needs to be made in time for the EU vote of the 
third country status of the UK on 11 October”.

11. The Minister for Rural Affairs and the Natural Environment has sent further 
correspondence of 11 September (attached at Annex C). The Minister states 
she is disappointed that the protocol has not be adhered to, but “given the 
importance of the legislation to the UK’s request to the EU for approved third 
country status I have reluctantly agreed to the UK Government’s course of 
action”.

REC/S5/19/25/1

2

http://www.legislation.gov.uk/uksi/2019/1229/pdfs/uksi_20191229_en.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf


12. The Minister has attached both a letter from Lord Gardiner of Kimble, 
Parliamentary Under Secretary of State for Rural Affairs and Biosecurity of 5 
September outlining his reasons why the agreed process has not been adhered 
to in this instance, and her response (which are also attached at Annexes D 
and E).

13. Lord Gardiner explains that his preferred approach would have been to 
follow the protocol, but it has not been possible in this case:

“However, given the need for us to ensure that this legislation is in place 
in advance of a meeting of the European Commission’s Standing 
Committee on Plants, Animals, Food and Feed on 11 October, we need 
to make these instruments as soon as possible to avoid our application 
for third country listing being declined. Failure to have this legislation in 
place and secure our listing would affect our annual trade of £4.6bn for 
products of animal origin and £0.4bn for live animals, which I know is of 
great importance to Scotland.” 

INSTRUMENT 

14. This table is intended to give a brief overview only. The notification letter 
and documentation for the instrument is included in Annex A & B to this paper.

Instrument Category Issues to note 

The Animal Health and 
Genetically Modified Organisms 

(EU Exit) (Amendment) 
Regulations 2019 

(see Annex B) 

B Policy issues related to 
TRACES, and 
procedural issues. 

The Animal Health and Genetically Modified Organisms (Amendment) (EU 
Exit) Regulations 2019 

• Date notification received: 3 September 2019

• Deadline for consideration: 5 September as it has been laid under the 
made affirmative procedure.

• Categorisation: B

• Notification: set out in Annex B.

15. These Regulations are intended to ensure that laws on transmissible
spongiform encephalopathies (TSEs) and animal by-products (ABPs) function
correctly after the UK has left the EU. This includes references to a system in
the UK to replace the Trade Control and Export System (TRACES) operating
in the EU.

16. Additionally, the Genetically Modified Organisms (Amendment) (EU Exit)
Regulations 2019 will be amended to correct some minor changes/drafting
errors (in regulation 5) that will apply equally to Scotland.
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Policy and legal issues 

17. No legal issues have been identified. SPICe has highlighted the
continuing issue of the replacement for the TRACES system referred to in the
notification.

18. The TRACES system referred to in the notification is the EU online system
for tracing and certifying trade in animals and animal products and plants etc.,
to reduce the impact of disease outbreaks.  The correction made by the SI in
relation to this system is to replace references to TRACES with references to
“TRACES, or any replacement system in operation in the United Kingdom.”

19. The question of what system will replace TRACES for the UK and its
constituent nations has arisen before in two SI notifications which the
Committee considered on 14 January 2019.1 As agreed at that meeting, the
Committee wrote to the Scottish Government asking to be kept updated on,
respectively, the replacement for TRACES and the system for the identification
and registration of various animal health-related issues.

DECISION 

20. Under the protocol, the usual consideration for the Committee is whether
it is content with the Scottish Ministers’ proposal to consent to the matters
covered by the notification being legislated for by Statutory Instrument at
Westminster.

21. Given that the Scottish Government has already consented to the
instrument being made, the Committee can only now consider,
retrospectively, whether it is content that consent was given.

22. The Committee is therefore invited to consider whether it wishes to
respond to the Scottish Government to this effect, or if it wishes to take
any alternative action.

23. The Committee may also wish to ask the Scottish Government:

• where the UK and Scottish Governments have now got to with
arrangements for the new UK systems (as replacement for
TRACES), and

• if the replacement systems will not be operational by 31 October,
what system will apply from 1 November in the event of a “no deal”
exit from the EU on 31 October.

1 The Import and Trade of Animals and Animal Products (Amendment etc) (EU Exit) 
Regulations 2018 and the Animals and Food (Transfer of Functions) (EU Exit) Regulations 
2018 
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Annexes

Annex A - Accompanying letter from Scottish Government relating to the SI notification, 29 August 
2019

Annex B - SI notification

Annex C - Correspondence from the Minister for Rural Affairs and the Natural Environment 
regarding the protocol, 11 September

Annex D - Letter from Lord Gardiner to the Minister for Rural Affairs and the Natural Environment 
regarding the protocol , 5 September 2019

Annex E - Response from Minister for Rural Affairs and the Natural Environment to Lord Gardiner, 
11 September 2019
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 

Name of the SI(s) (if known) or a title describing the policy area 

The Animal Health and Genetically Modified Organisms (Amendment) (EU Exit) 
Regulations 2019 (“the Proposed SI”) 

A brief explanation of the law and recent history 

The Proposed SI will be made under section 8 in particular of the European 
Union (Withdrawal) Act 2018.  The Proposed SI makes provision in order to 
address failures of retained EU law to operate effectively or other deficiencies 
arising from the withdrawal of the United Kingdom from the European Union.   

The Transmissible Spongiform Encephalopathies and Animal By-Products 
(Amendment Etc.) (EU Exit) Regulations 2019 and the Animal Health, Invasive 
Species, Plant Breeders’ Rights and Seeds (Amendments etc.) (EU Exit) 
Regulations 2019 will be amended to deal with further amendments that have 
been published by the European Commission since the making of those 
Regulations.  The Proposed SI also amends retained direct EU legislation in 
the field of transmissible spongiform encephalopathies.   

The Genetically Modified Organisms (Amendment) (EU Exit) Regulations 2019 
will be amended to correct some minor changes/drafting errors (in regulation 5) 
that will apply equally to Scotland.   

Summary of the proposals and how these correct deficiencies 

The legislative amendments contained in the Proposed SI will not change 
existing policy, but will be necessary in the event of a ‘no deal’ exit from the EU, 
whether on 31 October 2019 or any other day.   

An explanation of why the change is considered necessary 

The amendments being made in regulations 2 and 3 of the proposed SI ensure 
that laws on transmissible spongiform encephalopathies (TSEs) and animal by-
products (ABPs) functions correctly after the UK has left the EU by including 
the following amendments to EU law which were not made in earlier EU Exit 
legislation: 

• Commission Implementing Regulation (EU) 2019/1084 of 25 June 2019,
amending Regulation (EU) No. 142/2011 as regards the harmonisation
of the list of approved or registered establishments, plants and operators
and the traceability of certain ABPs and derived products.

• Commission Implementing Regulation (EU) 2019/1091 of 26 June 2019,
amending Regulation (EC) No. 999/2001 of the European Parliament
and of the Council as regards the requirements for export of products
containing processed animal protein derived from ruminants and non-
ruminants.
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• Commission Implementing Regulation (EU) 2019/1177 of 10 July 2019,
amending Regulation (EU) No. 142/2011 as regards imports of gelatine,
flavouring innards and rendered fats.

The EU Regulations listed above will only require minor changes to ensure they 
remain operable after EU Exit.  These include references to a system in the UK 
to replace the Trade Control and Export System (TRACES) operating in the EU. 

The changes to the Genetically Modified Organisms (Amendment) (EU Exit) 
Regulations 2019 in regulation 5 correct errors and improve clarity but make no 
policy changes. 

Scottish Government categorisation of significance of proposals 

Category B The legislative amendments which will be made by the Proposed 
SI do not change existing policy. The Scottish Government has worked with 
DEFRA on the amendments and is content that the provision to be made is 
necessary and appropriate to ensure that what will become retained EU law 
continues to be operable once the UK leaves the EU. 

Impact on devolved areas 

The Proposed SI will make provision in a devolved area.  The legislative 
amendments in the Proposed SI are technical in nature, do not include policy 
changes and are required to ensure the continued operability of existing 
measures.  It will not have a significant impact on devolved areas of 
competence.  It is intended that the proposed changes will respect and protect 
the Scottish Ministers’ powers under the devolution settlement. 

Summary of stakeholder engagement/consultation 

We are in regular contact and communication with DEFRA and other devolved 
administrations.  There has been no formal stakeholder engagement or 
consultation in relation to the Proposed SI as it is envisaged that there will be 
no measureable change to policy and no operational or financial impact is 
anticipated. 

Other impact assessments 

An impact assessment has not been carried out in relation to the Proposed SI 
as its main aim is to ensure that what will become retained EU law is operable 
upon EU exit in a no deal scenario, and no measurable change to policy is 
anticipated. 

Summary of reasons for Scottish Ministers proposing to consent to UK 
Ministers’ legislation 

The Proposed SI will make amendments to legislation which are minor and 
technical in nature and aim to ensure the continued operability of what will 
become retained EU law.  Where the Proposed SI will make provision for the 
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exercise of administrative functions in the legislation being amended, provision 
is made for those functions to be exercised by Scottish Ministers or the 
Secretary of State with the consent of the Scottish Ministers (with similar 
provisions for the other devolved administrations).  In these circumstances the 
Scottish Ministers consider it is appropriate that the Proposed SI be brought 
forward by the UK Government. 

Detail how Scottish Ministers have had regard to the guiding principles 
on animal welfare and the environment  

The legislation which will be rolled over post-exit and the related implementation 
legislation have already been made with the guiding principles on animal 
welfare and the environment in mind.  The proposed fixes in the Proposed SI 
adhere to the spirit of the underlying EU regime – no significant policy changes 
are proposed.  

Intended laying date (if known) of instruments likely to arise 

The Proposed SI is subject to the negative procedure is due to be laid for sift in 
the UK Parliament on 3 September 2019. 

If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Ministers’ proposal to consent, why not? 

The SI needs to be made in time for the EU vote of the third country status of 
the UK on 11 October.  On this occasion the Scottish Parliament does have the 
full 28 days to consider this proposal to consent.  That period for scrutiny will 
not begin until the Scottish Parliament reconvenes on 2 September 2019. 
Officials are working with DEFRA on the basis that no EU Exit SIs that are 
subject to negative procedure will proceed to be made until consent has been 
received from the relevant Scottish Parliament committee(s). This will take into 
account the respective Parliamentary recesses. 

Information about any time dependency associated with the proposal 

N/A. 

Any significant financial implications? 

The Proposed SI is not expected to have any financial implications, including 
for the Scottish Government and for stakeholders in Scotland. 

Are there any broader governance issues in relation to this proposal, and 
how will these be regulated and monitored post-withdrawal? 

There are no anticipated broader governance issues anticipated with the 
Proposed SI and the Scottish Government will continue its good working 
relationships with UK Government and the other Devolved Administrations. 
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Lead Official: 

Ian J Murdoch 
Animal Health and Welfare Division 
Ext 49833 
27 August 2019 
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Correspondence from the Scottish Government 

Dear Edward 

Further to my letter of 29 August 2019, you will wish to note that the UK 
Government has unilaterally decided to make and lay the Animal Health and 
Genetically Modified Organisms (Amendment) (EU Exit) Regulations 2019 
under the emergency made-affirmative procedure; which was done on 5 
September 2019.  This is despite our agreement with the UK Government that 
they will not make EU Exit secondary legislation affecting devolved areas 
without the consent of Scottish Ministers, and that the Scottish Parliament will 
be given at least 28 days to consider whether such consent should be given. 

This is clearly a disappointing turn of events, but given the importance of the 
legislation to the UK’s request to the EU for approved third country status I have 
reluctantly agreed to the UK Government’s course of action.  By way of 
background, I attach both Lord Gardiner’s letter of 5 September outlining his 
reasons why the agreed process has not been adhered to in this instance, and 
my response.  The Committee will no doubt wish to consider its response to 
this development. 

Mairi Gougeon MSP 
Minister for Rural Affairs and the Natural Environment 
11 September 2019 
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Dear Mairi, 

NOTIFICATION TO MAKE 2 EU EXIT STATUTORY INSTRUMENTS UNDER THE 
MADE-AFFIRMATIVE PROCEDURE 

I am writing to let you know that we need to make 2 EU Exit Statutory Instruments using 
the urgent made-affirmative procedure today, 5 September. 

The Statutory Instruments in question are: 

 The Trade in Animals and Animal Products (Legislative Functions) and Veterinary
Surgeons (Amendment) (EU Exit) Regulations 2019.  This instrument will now be
withdrawn and re-laid as a made-affirmative SI, noting it has already received full
consent from the Scottish Parliament and no change has been made to the policy
content; and

 The Animal Health and Genetically Modified Organisms (Amendment) (EU Exit)
Regulations 2019.  This instrument has not yet received consent from the Scottish
Parliament, however we will now need to make this instrument as a made-
affirmative SI using the urgent procedure.

Our preferred approach would naturally have been to follow our agreed process and 
timings for seeking your consent with regards to the Animal Health and Genetically 
Modified Organisms (Amendment) (EU Exit) Regulations 2019, and in turn that of Scottish 
Parliament, in advance of making this SI.  However, given the need for us to ensure that 
this legislation is in place in advance of a meeting of the European Commission’s Standing
Committee on Plants, Animals, Food and Feed on 11 October, we need to make these 
instruments as soon as possible to avoid our application for third country listing being 
declined.  Failure to have this legislation in place and secure our listing would affect our 
annual trade of £4.6bn for products of animal origin and £0.4bn for live animals, which I 
know is of great importance to Scotland. 

Lord Gardiner of Kimble
Parliamentary Under Secretary of State for Rural 

Affairs and Biosecurity 

Seacole Building 
2 Marsham Street 
London SW1P 4DF 

T  03459 335577 
defra.helpline@defra.gsi.gov.uk 
www.gov.uk/defra 

Mairi Gougeon MSP  
Minister for Rural Affairs and Natural Environment 
Scottish Government  
St Andrew’s House 
Edinburgh 
EH1 3DG 

5 September 2019 
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For these reasons, I hope you agree that this is the pragmatic approach given these 
circumstances. I am aware that our mutual officials have been in discussions on these 
matters; I am of course available to discuss with you directly, if you would find this helpful. 
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Rural Economy and Connectivity Committee 
 

25th Meeting, 2019 (Session 5), Wednesday, 18 September 
2019 

 
Implications of Brexit for the agriculture sector  

 

Background 
 

1. The Committee has agreed to hold regu la r  evidence sessions on the 
implications of the UK’s departure from the EU for policy areas within its remit. 
This work is detailed on the Committee’s website. 

 
2. At this meeting, the Committee will take evidence from stakeholders on Scottish 

developments relating to agriculture issues. 
  

3. The Committee last considered the impact of EU exit on agriculture specifically on 
21 Feb 2018 (this session considered both agricultural and fishing issues, but the 
Committee has split the two topics this year, and will hold a further session on 
fishing on 20 October 2019). 

 
4. More recently, the Committee took evidence on the implications for Scotland of the 

UK’s departure from the EU from Michael Gove MP, the former Secretary of State 
for Environment, Food and Rural Affairs at its meeting on 15 May 2019.  

 

5. Annex A includes a written submission from NFU Scotland who are giving evidence 
today. 

 
Rural Economy and Connectivity Committee Clerks 

September 2019 
  

https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/104293.aspx
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11375
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12103
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  Briefing 

NFU SCOTLAND POSITION ON BREXIT AND AGRICULTURE – REC COMMITTEE 
SESSION, 18 SEPTEMBER 2019 
 

• NFU Scotland (NFUS) welcomes the opportunity to brief the Rural Economy 

and Connectivity Committee ahead of its session with stakeholders on 18 

September 2019 on the impact of Brexit on agriculture in Scotland.  

 

• Since the outcome of the referendum on EU membership, NFUS has 

consistently maintained that for the Scottish agricultural sector to map out a 

bright future outside of the EU, guarantees on the following three issues were 

required from governments: 

o For a trade deal with the EU that ensures trade can continue on a free 

and frictionless basis, and to ensure that in the negotiation of free trade 

agreements with third countries the UK’s very high standards of 

agricultural production are upheld as a minimum requirement for any 

agri-food produce being imported into the UK, so as not to create unfair 

competition. 

o For a new immigration system to ensure that the distinct needs of the 

Scottish agri-food sector are met, with non-UK nationals able to take up 

essential posts on a seasonal, temporary and permanent basis both on-

farm and off-farm.  

o For Scottish Government to be empowered to design and implement a 

new Scottish agricultural policy, within a commonly-agreed UK regulatory 

framework, that is funded with at least the same quantum of spend 

towards agricultural support.  

 

• It is the position of NFUS that political uncertainty and inertia in terms of the 

UK’s future relationship with the EU has, and continues to be, very damaging to 

the confidence of Scottish agricultural businesses. NFUS maintains the 

aforementioned lobbying priorities at this time.  

 

• This short briefing sets out the challenges that the agricultural sector has faced 

within the ongoing political uncertainty. It also addresses the NFUS position on 

the introduction of legislation for the continuation of agricultural support after EU 

exit.  
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Confidence within agricultural sector  

1. In May and June 2019, NFUS conducted a survey of its 8,500 members enquiring 

about business confidence since the referendum on leaving the EU. The survey 

garnered the highest response rate to a member survey in recent NFUS history. 

The key headlines from the survey results were as follows1: 

 

a. At the time of responding, 74% of members hadn’t undertaken any 

business planning 

b. Taking no deal out of the equation, 11 per cent of members stated that 

leaving the EU with a deal would have a ‘positive’ or ‘very positive’ impact 

on their business; 35% said it would be neutral; and 54% said a Brexit 

deal will have a ‘negative’ or ‘very negative’ impact on their business. 

c. When asked about the impact of no deal, 11% members said a no deal 

exit from the EU would have a ‘positive’ or ‘very positive’ impact on their 

business; 25% believed it would be neutral; and 64% reported that no 

deal would have a ‘negative’ or ‘very negative’ impact on their business. 

d. 45% of members reported having experienced impacts (direct and 

indirect) since the Brexit referendum. Of that, the main impacts were: 

increased costs of inputs (54%); putting off new investments (51%); 

putting off expansion in the business (35%); and difficulty in recruiting 

and/or retaining staff (12%). 

e. Following the UK’s exit from the EU, members reported anticipating: 

increased cost in inputs (77%); difficulty with export (51%); difficulty with 

importing inputs (38%); putting off new investments (38%) and expansion 

(30%); and difficulty in agreeing future contracts (20%). 

f. 27% members said they were ‘extremely’ or ‘very’ confident of business 

longevity after Brexit. 37% were ‘somewhat’ confident; and 36% were ‘not 

so’ or ‘not at all’ confident.  

 

Scottish agricultural support: short-to-medium term 

2. In summer 2018, NFUS responded comprehensively to the Scottish 

Government’s consultation document ‘Stability and Simplicity – Proposals for a 

Rural Funding Transition Period’. It is the view of NFUS that ‘Stability and 

Simplicity’ effectively captured the recommendations from various expert groups 

appointed by Scottish Government in recent years, including the Agricultural 

Champions, the National Council of Rural Advisers, and the CAP Greening 

Review Group, led by Professor Russel Griggs. 

 

                                                           
1 https://www.nfus.org.uk/news/news/brexit-survey-shows-ongoing-uncertainty-is-eroding-confidence-
levels-in-scottish-agriculture  

https://www.nfus.org.uk/news/news/brexit-survey-shows-ongoing-uncertainty-is-eroding-confidence-levels-in-scottish-agriculture
https://www.nfus.org.uk/news/news/brexit-survey-shows-ongoing-uncertainty-is-eroding-confidence-levels-in-scottish-agriculture
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3. The Scottish Government’s commitment to look at legislative simplification and 

addressing the disproportionate mapping, inspection and penalty process 

strongly mirrors long-standing priorities of NFUS and consequently NFUS is 

pleased to participate in the Scottish Government’s Simplification Taskforce. 

 

4. NFUS understands that the Scottish Government’s Rural Payments Bill, 

announced in the 2019-20 Programme for Government, will provide the legal 

vehicle in which agricultural payments can continue once the UK leaves the EU. It 

will also allow for Scottish Ministers to make adjustments to the current 

agricultural policy arrangements as per the ‘Stability and Simplicity’ approach.  

 

5. It is NFUS’ understanding that the Rural Payments Bill will not give Scottish 

Ministers ‘enabling’ powers to design and implement a new, post-CAP agricultural 

policy in the same way that the UK Agriculture Bill does for English and Welsh 

ministers and the Northern Irish government (via Schedules 3 and 4 respectively).  

 

6. Through extensive consultation with members through the Brexit process, it is 

clear to NFUS that there is a significant lack of confidence within the industry. 

This has been compounded by political uncertainty around Brexit. It is also clear 

to NFUS that there is a desire amongst NFUS members to ensure the right 

legislation is in place sooner rather than later to ensure certainty and clarity about 

future payments. NFUS therefore keenly anticipates the introduction of the Rural 

Payments Bill to the Scottish Parliament and will engage strongly with this Bill 

once introduced. 

 

Scottish agricultural support: longer term 

7. Leaving the EU means leaving the Common Agricultural Policy (CAP) and NFUS 

has developed detailed proposals on the principles of a future Scottish 

agricultural support system, entitled ‘Steps to Change: A New Agricultural Policy 

for Scotland Post-Brexit2’. NFUS has road-tested the proposals with its 8,500 

members throughout 2017 and 2018.  

 

8. It is the view of NFUS that if the ‘Steps to Change’ approach were to be adopted, 

much of what is required by way of future support for Scottish agriculture could be 

delivered with greater efficiency – in terms of funding, process and outcomes. 

 

9. Efficient food production and the delivery of public benefits must be at the 

forefront of any future agricultural policy. Central to the NFUS proposals is 

moving unequivocally away from area-based support, which NFUS considers has 

often incentivised inertia, thwarted innovation and stifled restructuring. The basis 

of any future support system must be led by agricultural activity which brings 

                                                           
2 
https://www.nfus.org.uk/userfiles/images/Policy/Brexit/STEPS%20FOR%20CHANGE%20March%20201
8%20-%20for%20email.pdf  

https://www.nfus.org.uk/userfiles/images/Policy/Brexit/STEPS%20FOR%20CHANGE%20March%202018%20-%20for%20email.pdf
https://www.nfus.org.uk/userfiles/images/Policy/Brexit/STEPS%20FOR%20CHANGE%20March%202018%20-%20for%20email.pdf
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about real gains in productivity and the delivery of tangible environmental 

benefits. However, as the UK and Scotland moves towards a new, but as yet 

unknown, operating environment, financial stability will remain vital for the vast 

majority of Scotland’s agricultural businesses – at least to establish a baseline 

upon which agricultural businesses could be supported and incentivised to take 

up environmental and productivity measures. 

 

10. Rather than accessing payments through the simple occupation of land, it is the 

view of NFUS that a new approach to financial stability should be built on the 

concept of ‘actively farmed hectares’. NFUS is developing a model of ‘actively 

farmed hectares’ which it believes could be properly targeted at active farmers 

and crofters, with eligibility defined by levels of agricultural activity.  

 

11. 85 per cent of the utilisable agricultural area in Scotland is defined as ‘less 

favoured area’ and the Scottish Government’s current Less Favoured Area 

Support Scheme (LFASS) provides a vital injection of funding for hill farmers and 

crofters. NFUS is quite clear that any sudden loss of this life-line support to the 

most vulnerable areas of Scotland could render many hill farms and crofts 

unsustainable, leading to much wider ramifications - including the potential for 

land abandonment. NFUS welcomes that Scottish Government recognises the 

unique importance of LFASS to Scottish farmers and crofters and believes similar 

support should be available under any future agricultural policy.  

 

12. Under the ‘actively farmed hectares’ model, there could be scope for payments to 

be enhanced with top-ups in more disadvantaged areas to reflect additional costs 

and poorer market returns, based on existing fragility markers via the current 

Scottish Government’s Less Favoured Area Support Scheme. NFUS also 

believes it is important that there is scope for coupled support for vulnerable 

sectors whose socio-economic contribution is of major importance to Scotland, 

such as the livestock sector.  

 

13. The NFUS proposals set out that alongside the financial stability component, a 

suite of productivity and environment measures would be available to enable 

Scottish agriculture to be more competitive, resilient and profitable – forming the 

essential first link of a dynamic and fair supply chain while also providing 

essential public goods.  

 

14. A suite of new and practical options for environmental and productivity benefits 

would meet the needs of emerging and developing farm businesses, with an 

overarching objective running throughout the policy to make all farms and crofts 

across Scotland more resilient. These options would not be mutually exclusive, 

and they would be designed to suit the full range of farming systems that make 

up Scottish agriculture – including management and capital options. All 

agricultural business must be able to draw down support from a range of 

measures across all three components. Many measures would be non-
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competitive, with levels of support linked to unit size. Examples of such measures 

are outlined within the ‘Steps to Change’ policy document. 

 

NFUS position on Scottish and UK Bills 

15. The UK Agriculture Bill is ‘enabling’ legislation. Whilst it ensures that English, 

Welsh and Northern Irish administrations can continue making payments as per 

the current CAP settlement in the immediate term after EU exit, it also provides 

broad powers to English and Welsh ministers and the Northern Irish officials to 

provide financial assistance and make policy interventions around land use and 

agriculture in the future, post-CAP.  

 

16. NFUS understands that in 2018 the option of taking a Schedule within the UK 

Agriculture Bill was given to the Scottish Government. However, due to concerns 

with aspects of the UK Bill – concerning Parts 6 and 7 in particular – at that time 

the Scottish Government indicated that it would not take a Schedule in the UK 

Bill. The Cabinet Secretary for Rural Economy subsequently confirmed to the 

Scottish Parliament3 that the Scottish Government would introduce what we now 

understand to be the Rural Payments Bill, as well as a future piece of ‘enabling’ 

legislation giving Scottish Ministers powers to develop and implement a new post-

CAP policy.  

17. The long-standing position of NFUS has been that Scottish Government must 

have the tools and flexibility to design and implement the policies and measures 

that Scottish agriculture needs. As such, NFUS supports the view of the Scottish 

Government that whilst it would be entirely feasible for Scottish Ministers to take 

‘enabling’ policy-making powers via a UK Agriculture Bill, it is also within the 

devolved capacity of the Scottish Government for the Scottish Parliament to 

legislate in this regard.  

  

18. This does not mean that NFUS is not very alive to the fact that, Scottish Schedule 

or no Scottish Schedule, the UK Agriculture Bill remains highly relevant to 

Scottish interests via various overarching UK elements (namely Part 6, Part 7 and 

Part 8). NFUS is particularly enthusiastic to ensure that Part 8 of the UK Bill 

regarding the Red Meat Levy is carried through and implemented, in order to 

resolve a long-running issue regarding repatriation of levy monies within the UK. 

 

                                                           
3 http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11875&i=107420 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11875&i=107420
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19. Having taken legal advice on Part 7 of the UK Agriculture Bill relating to World 

Trade Organization (WTO) reporting functions, NFUS maintains concerns that the 

Bill, as drafted, gives powers to the UK Secretary of State which could 

theoretically allow the Secretary of State to be the final arbiter in decisions 

relating to the use of WTO ‘Amber Box’ spend without consultation or agreement 

from the devolved administrations. This could – in theory – have implications for 

the amount of headroom that Scottish Ministers can make use of from the UK’s 

allocation of WTO ‘Amber Box’ support. Currently, the Scottish Less Favoured 

Area Support Scheme and voluntary coupled support schemes make use of 

Amber Box support and NFUS would be entirely opposed to future schemes of 

this sort being restricted due to decisions made by a UK Minister without prior 

consultation and consensus from the devolved administrations.  

 

20. Whilst agricultural policy is devolved, many aspects of agricultural governance 

are not; the ‘rules’ of the internal UK market have to be applied with an even hand 

regardless of whether the playing field is level. For these reasons, for NFUS it is 

vital that the decision-making processes established via the UK Agriculture Bill in 

terms of future financial and regulatory frameworks ensure that Scottish interests 

are represented and consulted upon. Crucially, the UK Bill must ensure that the 

consent of devolved administrations is given on matters concerning these UK-

wide frameworks.  

 

21. As outlined, without a Schedule in the UK Agriculture Bill, a future ‘enabling’ Bill is 

required in the Scottish Parliament in order for Scottish Ministers to implement an 

entirely new Scottish agricultural policy in the future. NFUS is seeking 

engagement from the Scottish Government as to when such a piece of legislation 

might be introduced. NFUS believes that any future Scottish ‘enabling Bill’ must 

strongly focus on giving Scottish Ministers the powers to deliver on seven key 

principles: 

• Continue direct payments – based on ‘activity’ rather than land area; 

• Provide (additional direct) support for agricultural activity in less favoured 

areas; 

• Provide (additional direct) coupled support to maintain socio-economically 

important agricultural sectors; 

• Provide (additional direct) support for new and developing agricultural 

businesses; 

• Provide support for public goods provision, especially environmental 

outcomes; 

• Provide support for improving agricultural productivity; 

• Provide support to rural businesses (and communities). 
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